AGREEMENT FOR
DESIGN CONSULTANT SERVICES

This Agreement for Design Consultant Services is made, and entered into this the _28" day of September
2023, by and between the COUNTY OF BUNCOMBE, a political subdivision of the State of North
Carolina, (hereinafter “OWNER”), and McMillan Pazdan Smith Architecture, PLLC , (hereinafter
“DESIGNER” or “DESIGN CONSULTANT”), whose principal place of business is: 47 Rankin Ave Suite
141, Asheville, NC 28801

For Professional Services in connection with the Project known as:
Buncombe County Government
Asheville High School Theater Renovations

The Owner and the Design Consultant hereby agree as set forth below:

1. ARTICLE1
DEFINITIONS

The following words and phrases where appearing in initial capitalization, shall for the purposes of this
Agreement have the following meanings:

1.1.  Project. The Project shall be as described above.

1.2. Services. The Services to be performed by the Design Consultant under this Agreement shall
consist of the Basic Services described in Article 3 and Article 7 and any other services in the
Contractor Documents as part of the Basic Services, and include normal structural, mechanical and
electrical architectural design services.

1.3.  Construction Contract Documents. The Construction Contract Documents shall consist of the plans
and specifications prepared by the Design Consultant, and any addenda and change orders thereto,
and the Construction Contract between Owner and Contractor, all of which shall be compatible and
consistent with this Agreement.

1.4. Construction Costs. The Construction Costs shall be the total cost or estimated cost to the Owner
of all elements of the Project designed or specified by the Design Consultant. The Construction
Cost shall include the cost at current market rates of labor and materials furnished by the Owner
and equipment designed, specified, selected or specially provided for by the Design Consultant,
plus a reasonable allowance for the Contractor’s overhead and profit. In addition, a reasonable
allowance for contingencies shall be included for market conditions at the time of bidding and for
changes in the Work during construction. Construction Costs do not include the compensation of
the Design Consultant and its consultants, the costs of the land, rights-of-way, financing or other
costs which are the responsibility of the Owner as provided in Article 6.

1.5. Contractor. The Contractor is the person or entity which enters into an agreement with the Owner
to perform the construction of any or all of the Project, including, without limitation, the providing
of labor, materials, and equipment incorporated or to be incorporated into the Project. The term
“Contractor” means the Contractor or its authorized representative, but excludes the Owner’s
Representative and the Design Consultant.



1.6.

2.1.

2.2.

2.3.

24.

Basic Services Compensation. Basic Services Compensation shall be the lump sum fee designated
in Article 4 to be paid by the Owner to the Design Consultant in connection with the performance
of the Basic Services by the Design Consultant.

2. ARTICLE 2
RELATIONSHIP OF THE PARTIES

Design Consultant Services. The Design Consultant shall provide professional engineering services
for the Project in accordance with the terms and conditions of this Agreement and all applicable
codes and laws. The Design Consultant’s performance of services shall be as professional
consultant to the Owner to carry out the activities of Project design and construction administration
and to provide the technical documents and supervision to achieve the Owner’s Project objectives.

Owner Representation. The Owner shall designate a Project Manager to serve as the Owner’s
Representative. The Owner’s Representative has no design responsibilities of any nature. None of
the activities of the Owner’s Representative supplant or conflict with the design, budget or any
other services and responsibilities customarily furnished by the Design Consultant or sub-
consultants in accordance with generally accepted architectural/engineering practices except as
otherwise modified by this Agreement. Instructions by the Owner to the Design Consultant relating
to services performed by the Design Consultant will be issued or made by or through and in
accordance with procedural, organizational, and documentation standards established by the
Owner’s Representative. Communications and submittals of the Design Consultant to the Owner
and Contractor shall be in writing and issued or made in accord with similar procedural and
documentation standards established by the Owner’s Representative. The Owner’s Representative
shall have the authority to establish procedures, consistent with this Agreement, to be followed by
the Design Consultant and Contractor and to call periodic conferences to be attended by the Design
Consultant, and his sub-consultants, throughout the term of this Agreement.

Other Consultants. The Owner may provide drawings, consultation, recommendations,
suggestions, data and/or other information relating to the Project from other Consultants under
separate contract with the Owner, including but not limited to: Surveyor, Utility Locating Service,
Geo-technical Consultant, CMARs, and/or Materials Testing Consultant. The Design Consultant is
responsible for the coordination of survey, existing utility location, geo-technical services, and/or
material testing, including all coordination with surveyor, soils engineers, utility locating
contractor, City and/or County officials, and CMARs, if any, required for Project.

Design Consultant Representation.

2.4.1. The Design Consultant shall provide a list of all consultants (and sub-consultants if
applicable) which the Design Consultant intends to utilize on the Project prior to
commencing work on the Project. The list shall include such information on the
gualifications of the consultants as may be requested by the Owner. The Owner will review
the consultants proposed. The Design Consultant shall not retain a consultant to which the
Owner has a reasonable objection. The Design Consultant shall use individuals or firms
that are licensed and regularly engaged in the fields of expertise required for this Project.

2.4.2. All agents and workers of the Design Consultant and its sub-consultants shall be prepared
to provide identification at all times they are on the Owner’s property including, at a
minimum, the company name and telephone number and name. The County reserves the
right to require identification badges that contain the information above.



2.5.

2.6.

3.1.

3.2.

2.4.3. The Design Consultant shall receive, compile and report all M/WBE participation of all of
its sub-consultants and vendors of this project in a format acceptable to Owner at the
commencement of design, and on a monthly basis, should any change from the preliminary
submission occur.

Division of Responsibilities/Services. The Design Consultant understands and agrees that should
the Owner’s Representative or other consultant provide the Desigh Consultant with any estimating
assistance, cost or time control recommendations or other consultation, recommendations or
suggestions, any or all such activities on the part of the Owner’s Representative, consultant, or any
other representative of the Owner shall in no way relieve the Design Consultant of the responsibility
of fulfilling its obligations and responsibilities under this Agreement.

Compliance with Laws. Design Consultant represents that it is in compliance with all applicable
Federal, State, and local laws, regulations or orders, as amended or supplemented, including
Chapter 64 Article 2 of the North Carolina General Statutes regarding the verification of work
authorization. The implementation of this Contract shall be carried out in strict compliance with
applicable Federal, State, or local laws.

3. ARTICLES3
BASIC SERVICES
Scope of Services.

3.1.1. The Basic Services to be provided by the Design Consultant shall be performed in the
phases described hereinafter which have as their objective design and construction
administration of the Project. The Basic Services shall be performed in accordance with
the standard of care set forth in this Agreement. The final product shall be suitable for the
Owner’s purposes, satisfy the Owner’s requirements, comply with all applicable codes and
laws, and be completed on a timely basis and within the approved budget.

3.1.2. The Design Consultant’s services shall be performed as expeditiously as necessary for the
orderly progress of the Work. The Design Consultant shall submit for the Owner’s approval
a schedule for the performance of the Design Consultant’s services which may be adjusted
as the Project proceeds, and shall include allowances for periods of time required for the
Owner’s review and for approval of submissions by authorities having jurisdiction over the
Project. Time limits established by this schedule approved by the Owner shall not, except
for reasonable cause, be exceeded by the Design Consultant.

3.1.3. Upon authorization from the Owner to proceed, and based on the approved Design
Narrative, the Design Fee, and Preliminary Programming, the Design Consultant shall
prepare Schematic Design Documents consisting of drawings and other documents
illustrating the design concept, scale and relationship of the Project components, for
approval by the Owner.

Design Development Phase.

3.2.1. Based on the approved Schematic Design Documents and any adjustments authorized by
the Owner in the program, schedule or construction budget, the Design Consultant shall
prepare, for approval by the Owner, Design Development Documents consisting of
drawings and other documents to fix and describe the size and character of the project as
to, structural, mechanical and electrical systems, materials and such other elements as may
be appropriate.



3.3.

3.4.

3.2.2.

The Design Consultant shall advise the Owner of any adjustments to the preliminary
estimate of Construction Costs

Construction Document Phase.

3.3.1.

3.3.2.

3.3.3.

Upon written authorization from the Owner to proceed, the Design Consultant shall prepare
from the approved Design Documents, working drawings and Specifications setting forth
in detail the requirements for the construction of the entire Project. The Design Consultant
shall assist the owner in the preparation of the necessary bidding information, bidding
forms, the Conditions of the Contract, and the form of Agreement between the Owner and
Contractor.

The Design Consultant shall assist the Owner in connection with the Owner’s
responsibility for filing documents required for the approval of governmental authorities
having jurisdiction over the Project.

The Design Consultant shall be responsible for, and shall hold the Owner harmless for, any
and all claims or damages due to the negligence of the Design Consultant or his employees
in the preparation of the Construction Documents.

Permitting and Bidding/Negotiation.

34.1.

3.4.2.

3.4.3.

3.4.4.

3.4.5.

3.4.6.

The Design Consultant, following the Owner’s approval of the Construction Documents
and of the latest preliminary estimate of Construction Costs, shall assist the Owner in
obtaining bids or negotiated proposals and assist in awarding and preparing contracts for
construction.

The Design Consultant shall coordinate and document the reproduction, distribution and
retrieval of the bidding documents. Further, the Design Consultant shall coordinate and
document the collection and return of deposits or payments. In addition to the bidders,
documents shall be issued to all required code authorities, contractors, plan room, services,
and others, as the Owner designates.

Intentionally left blank for numbering purposes.

The Design Consultant shall request, expedite and submit all information necessary to
obtain all necessary permits, licenses and approvals, required for the Project.

The Design Consultant shall prepare such clarifications and addenda to the bidding
documents as may be required. The Design Consultant will provide these to the Owner for
review prior to issuance to all holders of bid documents.

The Design Consultant will schedule and conduct a Pre-Bid Conference with prospective
bidders to review the Project. The Design Consultant shall provide knowledgeable
representatives, including representatives of its consultants, to participate in these
conferences to explain and clarify Bidding Documents. Within two (2) days after the Pre-
bid Conference the Design Consultant shall deliver to the Owner, if needed, a final
Addendum.



3.4.7.

3.4.8.

3.4.9.

3.4.10.

The Design Consultant shall prepare a certified bid tabulation and recommendation to the
Owner concerning the Contract Award.

If the estimated Construction Costs are exceeded by the lowest bona fide bid or negotiated
proposal, the Owner shall, i) give written approval of an increase in such fixed limit, ii)
authorize rebidding or renegotiating of the project within a reasonable time, iii) abandon
the Project and terminate in accordance with Article 12, OR iv) participate with the Design
Consultant in such re-bidding, re-negotiation, and re-design, at no additional expense to
the Owner, as may be necessary to obtain price(s) within the approved budget or price(s)
acceptable to the Owner. All re-design must be approved by the Owner. The Design
Consultant, without additional charge, shall modify the Contract Documents as necessary
to comply with the fixed limit, if established as a condition of this Agreement

Should the Design Consultant re-design or conduct re-bidding under its responsibilities set
out in the preceding paragraph, its’ Construction Phase and Post Construction Phase
services shall be extended to take re-design/re-bid delays into account at no additional
expense to the Owner.

The Design Consultant shall assist the Owner’s Representative in the preparation of the
Agreement(s) between Owner and Contractor(s) for the Owner’s execution. The Owner’s
Representative will coordinate award(s) and Notice(s) to Proceed for the Owner.

3.5. Construction Phase.

3.5.1.

3.5.2.

3.5.3.

3.54.

3.5.5.

3.5.6.

3.5.7.

The Construction Phase for each portion of the Project will commence with the
award of the Construction Contract and will terminate when the Owner makes the
Final Completion payment to the Contractor.

The Design Consultant shall consult with the Owner and participate in all decisions as to
the acceptability of subcontractors and other persons and organizations proposed by the
Contractor for various portions of the work.

The Design Consultant shall receive, compile, track and report all W/MBE participation
of all contractors, sub-contractors and vendors of this project in a format acceptable to
Owner. Reports will be made to the Owner on a monthly basis, utilizing a pay application
cover sheet to be supplied and certified by the contractor (format to be provided by Owner).

The Design Consultant shall review and approve the Work performed by the Contractor(s)
for conformance with Contract Documents.

The Design Consultant shall provide necessary Project drawings, in electronic format, to
the electrical or data contractor for creation of data “as built” submittal and approval
drawings, and to the general contractor for site layout/staking.

The Design Consultant shall conduct Pre-installation meetings to review the installation
procedures prior to the placement of the work.

The Design Consultant shall, when requested by the Owner’s Representative, prepare
Change Order documentation.



3.5.8.

3.5.9.

3.5.10.

3.5.11.

3.5.12.

3.5.13.

3.5.14.

The Design Consultant shall render to the Owner’s Representative, within two (2) working
days unless otherwise authorized by the Owner’s Representative, interpretations of
requirements of the Contract Documents. The Design Consultant shall make all
interpretations consistent with the intent of and reasonably inferable from the Contract
Documents.

Should errors, omissions or conflicts in the specifications or other Contract Documents by
the Design Consultant be discovered, the Design Consultant will prepare and submit to the
Owner’s Representative, within two (2) working days unless otherwise authorized by the
Owner’s Representative, such amendments or supplementary documents and provide
consultation as may be required, for which the Design Consultant shall make no additional
charges to the Owner.

The Owner’s Representative shall be the point of contact for the Owner, except when the
Owner shall direct otherwise. All instructions to the Contractor(s) shall be issued by the
Design Consultant except when is directed otherwise by the Owner’s Representative.

The Design Consultant will have access to the Work at all times. All site visits,
observations and other activities by the Design Consultant shall be coordinated with the
Owner’s Representative and written report of such visits made promptly to the Owner’s
Representative.

The Design Consultant shall make such periodic visits to the Project sites as may be
necessary to familiarize themselves generally with the progress and quality of the Work
and to determine in general if the Work is proceeding in accordance with the Contract
Documents. On the basis of such on-site observations, the Design Consultant and its
consultants shall take the appropriate steps to guard the Owner against defects and
deficiencies in the Work of the Contractor. If the Design Consultant observes any work
that does not conform to the Contract Documents, the Design Consultant shall immediately
make an oral and written report of all such observations to the Owner’s Representative.
The Design Consultant shall not be required to make exhaustive or full-time on-site
observations to check the quality or quantity of the Work, but shall make as many
observations as may be reasonably required to fulfil their obligations to the Owner. The
Design Consultant shall not be responsible for construction means, methods, techniques,
sequences or procedures, or safety precautions and programs in connection with the Work.

The Design Consultant shall immediately notify the contractor and Owner in writing if the
Project falls more than fourteen (14) days (or the number of days set by the County in the
preconstruction meeting, which number shall be recorded in the minutes of said meeting)
behind schedule. The Design Consultant shall immediately request a recovery plan from
the contractor and make appropriate written recommendation to the Owner.

Based upon observations at the site and upon the Contractor’s applications for payment,
the Design Consultant shall determine the amount owing to the Contractor(s), pursuant to
the terms of the Owner/Contractor Agreement, and shall issue Certificates for Payment to
the Owner in such amounts. The Design Consultant’s signing of a Certificate of Payment
shall constitute a representation by the Design Consultant to the Owner, based upon the
Design Consultant’s observations at the site and the data comprising the Application for
Payment, that the Work has progressed to the point indicated, that to the best of the Design
Consultant’s knowledge, information and belief, the quality of the Work appears to be in
accordance with the Contract Documents (subject to: an evaluation of the Work for



3.6.

3.5.15.

3.5.16.

conformance with the Contract Documents upon Substantial Completion; the results of any
subsequent tests required by the Contract Documents; minor deviations from the Contract
Documents correctable prior to completion; and to any specific qualifications stated in the
Certificate for Payment), and that the Contractor is entitled to payment in the amount
certified. By signing a Certificate for Payment to the Owner, the Design Consultant shall
not be deemed to represent that it has made any examination to ascertain how and for what
purpose the Contractor has used the monies paid on account of the Construction Contract
Sum.

If, in accordance with its duty, the Design Consultant advises the Owner’s Representative
of non-conforming work as stated in subparagraph 3.5.12, the Design Consultant shall
confirm the non-conformance in writing to the Owner’s Representative within two (2) days
of observation.

The Design Consultant and the Owner’s Representative jointly shall have authority to
condemn or reject Work on behalf of the Owner when in the Owner’s Representative’s or
the Design Consultant’s opinion the Work does not conform to the Contract Documents.
Whenever in the Owner’s Representative’s or the Design Consultant’s reasonable opinion
it is considered necessary or advisable to insure the proper implementation of the intent of
the Contract Documents, the Owner’s Representative shall have the authority to require
special inspection or testing of any Work in accordance with the provisions of the Contract
Documents whether or not such Work is fabricated, installed or completed.

Final Completion of Design Services.

3.6.1.

3.6.2.

3.6.3.

3.6.4.

3.6.5.

3.6.6.

When the Contractor notifies the Design Consultant that the Work is substantially
complete, the Design Consultant and its consultants shall inspect the Work and prepare and
submit to the Owner’s Representative lists of the Work of the Contractor(s) which is not in
conformance with the Contract Documents. The Design Consultant shall transmit such lists
to the Contractor(s). The Owner may request that the Design Consultant inspect and
prepare a list on any portion of the Work.

The Design Consultant shall receive, compile, and report all W/MBE participation of all
contractors, sub-contractors and vendors of this project, utilizing a pay application cover
sheet to be supplied and certified by the contractor (format to be provided by Owner).

The Design Consultant and its consultants shall conduct up to two (2) comprehensive Final
Completion inspections at the request of the Owner. If more than two (2) Final Completion
inspections are required, through no fault of the Design Consultant, the additional
inspections shall be deemed additional services.

The Design Consultant shall obtain from the Contractor(s) drawings, prints, and
other data necessary for the accurate preparation of the record drawings.

The Design Consultant shall make a recommendation in writing to the Owner regarding
liquidated damages for each contractor, as may be applicable.

Upon correction of the deficiency reports and acceptance of all other close-out submittals
and certificates of the Contractor, the Owner’s Representative and the Design Consultant
shall review and approve the Application for Final Payment and forward it to the Owner



3.7.

3.8.

4.1.

4.2.

for execution. In addition, the Design Consultant shall certify in writing that the work
conforms to the Contract Documents. The Design Consultant shall issue AlA Substantial
Completion Certificates for each Contractor.

Serving as Witness.

3.7.1.

The Design Consultant shall provide testimony in public hearings, arbitration proceedings,
and legal proceedings, and such testimony shall be provided without additional fee or
charge to the Owner unless said testimony is requested by the Owner and consists of expert
testimony not related to this Project or Work.

Construction Warranty.

3.8.1.

The Design Consultant and its consultants shall assist the Owner in resolution of warranty
issues as may be required to determine responsibility for deficiencies. The Design
Consultant and its consultants shall conduct an inspection of the project one (1) month
prior to warranty expiration and provide to the Owner a written report specifying any
warranty deficiencies which may exist.

4. ARTICLE 4
COMPENSATION

Basic Services Compensation.

The Owner shall compensate the Design Consultant in accordance with the terms and conditions
of this Agreement, including the following:

41.1.

41.2.

4.1.3.

For the Basic Services of the Design Consultant, Basic Services Compensation shall be in
the amount of __ $363,470.00

In the event the Owner requests changes to the Project or elects not to complete the work
or any portion thereof, which would decrease the most recently approved CCAP, basic
compensation due the Design Consultant, as to such deletion or decrease, shall be adjusted
downwards for remaining services to be performed but not for services already performed
to the date of receipt by the Design Consultant of the written requested change or notice of
the intent not to complete part or all of the work, in accordance with the basic payment
schedule set forth in Paragraph 4.2 hereof.

The Basic Services Compensation stated in Paragraph 4.1.1 includes all compensation and
other payments due the Design Consultant (manpower, overhead, profit, direct costs,
travel, copies, postage, telephone and facsimile service, etc.) in the performance of the
Basic Services.

Payments to the Design Consultant.
Payments on account of the Design Consultant shall be made as follows:

4.2.1.

Payments for Basic Services, including any design phase change orders, shall be made in
proportion to services performed so that the compensation at the completion of each
Phase shall equal the following percentages of the Basic Services Compensation.



4.3.

4.4,

5.1.

4.2.2.

4.2.3.

Payment shall be made upon presentation of the Design Consultant’s statement of
services, fully supported by invoices, time cards, and certifications that all sub-
consultants have been paid, and other documentation as requested by the Owner.

Schematic Design Phase 15%
Design Development Phase 20%
Construction Documents Phase 40%
Permitting and Bidding/Negotiation Phase 5%
Construction Administration (to include Close Out Documents) 20%
Final Completion of Design Services Phase 100%

No deductions shall be made from the Design Consultant’s Basic Services Compensation
on account of penalty, liquidated damages, retainage or other sums withheld from
payments to Contractor.

Deductions may be made from the Design Consultant’s Basic Services Compensation on
account of errors and omissions in the drawings, specifications and other documents
prepared by the Design Consultant or in the Design Consultant’s performance of its
obligations under this Agreement.

Additional Services Compensation.

4.3.1.

4.3.2.

4.3.3.

With respect to any Additional Services, as described in Article 7 herein, performed by the
Design Consultant hereunder, the Design Consultant and Owner shall negotiate an
equitable adjustment to the Basic Services Compensation. However, if negotiations are not
successful prior to the time the additional services are needed, the Owner may direct the
Design Consultant to proceed with the Additional Services on a time spent basis with
Additional Services Compensation to be computed as follows:

Principals’ time at the fixed rate as stated in the proposal submitted by the designer and
attached as Exhibit A.

Payments for Additional Services of the Design Consultant shall be made upon
presentation of the Design Consultant’s statement of services, fully supported by invoices,
time cards, and other documentation as requested by the Owner.

Accounting Records.

44.1.

Records of the Design Consultant with respect to Additional Services and payroll, and
consultant and other expenses (including Reimbursable Expenses) pertaining to the
Project, shall be kept according to generally accepted accounting principles and shall be
available to the Owner or its authorized representative for inspection and copying at
mutually convenient times.

5. ARTICLES
PERIOD OF SERVICE

Unless earlier terminated as provided in Article 12 hereof, this Agreement shall remain in force for
a period which may reasonably be required for the Basic Services and Additional Services
hereunder. However, the provisions of the Agreement relating to Professional Responsibility



5.2.

6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

7.1.

Construction Warranty; Professional Liability coverage; Indemnification; and Ownership of
Documents/Confidential Information shall remain in effect after termination of the other provisions
of the Agreement.

Time is of the essence in this Agreement.

6. ARTICLE®6
OWNER’S RESPONSIBILITIES

The Owner shall provide full information regarding the requirements for the Project.

The Owner shall examine documents submitted by the Design Consultant and shall render decisions
pertaining thereto promptly, to avoid unreasonable delay in the progress of the Design Consultant’s
Services.

If required for this Project, the Owner shall furnish a certified land survey of the Project sites, giving
as applicable, grades and lines of streets, alleys, pavements and adjoining property; rights-of-way,
restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of the
site; locations, dimensions and data pertaining to existing buildings, other improvements and trees;
and full information concerning available service and utility lines, both public and private, above
and below grade, including inverts and depths. All associated work will be coordinated by Design
Consultant as part of the Basic Services.

The Owner shall pay for the services of a soils engineer or other consultant, when such services are
deemed necessary by the Design Consultant or Owner’s Representative, to provide reports, test
borings, test pits, soil bearing values, percolation tests, air and water pollution tests, ground
corrosion and resistively tests and other necessary operations for determining subsoil, air and water
conditions, with appropriate professional interpretations thereof. All associated work will be
coordinated by Design Consultant as part of the Basic Services.

All services, information, surveys and reports required of the Owner shall be furnished at the
Owner’s expense.

If the Owner so directs, the Owner shall pay for and the Design Consultant shall request, expedite,
and obtain all necessary permits, licenses, approvals, easements, assessments, and charges required
for the construction, use or occupancy of permanent structures or for permanent changes in existing
facilities.

7. ARTICLE?7
ADDITIONAL SERVICES

If any of the following Additional Services are authorized in advance by the Owner in writing, the
Design Consultant shall furnish or obtain from others the authorized Additional Services. If
authorized in advance, in writing by the Owner, the Design Consultant shall be paid for these
Additional Services by the Owner pursuant to Article 4.3, to the extent they exceed the Basic
Services under this Agreement. Additional Services may include:

7.1.1. Providing fully detailed presentation models or presentation renderings, not included in
Basic Services.

7.1.2. Providing financial feasibility or other special studies, not included in Basic Services.



7.1.3. Providing planning surveys or alternative site evaluations.

7.1.4. Providing services after payment by the Owner of the Final Payment to the Design
Consultant other than services called for in the Basic Services.

7.1.5. Providing any other services not otherwise included in this Agreement or not customarily
furnished in accordance with generally accepted architectural practices consistent with the
terms of this Agreement.

8. ARTICLE 8
NOTICES

8.1.  Any notice required by this Agreement or other communications to either party by the other shall
be in writing and deemed given when delivered personally or when deposited in the United States
Post Office, first class, postage prepaid, addressed as follows, or to such other address as shall be
duly given by notice meeting the requirement of this Article.

To Owner: Buncombe County
Attn: General Services Department
40 McCormick Place
Buncombe, NC 28801

To Design Consultant: McMiillan Pazdan Smith
47 Rankin Ave, Suite 141
Asheville, NC 28801

9. ARTICLE9
INSURANCE
9.1. Insurance

9.1.1.Design Consultant agrees their insurance policies shall be endorsed evidencing the minimum
insurance coverage and limits set forth below prior to the Owner’s signing of this Agreement.
The insurance coverage and limits set forth below shall be deemed minimum coverage limits
and shall not be construed in any way as a limitation on Design Consultant’s duty to carry
adequate insurance. The insurance coverage and limits set forth below shall not act as, be
construed, or deemed to be a limitation on the liability of Design Consultant, for losses or
damages under this Agreement. The minimum insurance coverage which the Design
Consultant shall procure and maintain at its sole cost and expense during the term of the
Agreement is as follows:

Worker’s Compensation. Coverage at the statutory limits in compliance with applicable State and Federal
laws. Design Consultant shall ensure that any subcontractors also have workers compensation coverage at
the statutory limits.

Employer’s Liability. Coverage with minimum limits of $1,000,000 each employee accident and
$1,000,000 each employee disease.



Commercial General Liability. Insurance covering all operations performed by the Design Consultant
with a minimum limit of $1,000,000 per occurrence with a $2,000,000 aggregate.

Professional Liability. Insurance covering the Design Consultant for acts, errors, or omissions in
performance of the Agreement with a minimum limit of $1,000,000 per claim for projects under
$15,000,000 and a minimum limit of $2,000,000 per claim for projects over $15,000,000.

Business Automobile Liability. Insurance covering all owned, non-owned, and hired vehicles used in
performance of this Agreement. The minimum combined single limit per occurrence shall be $1,000,000
and shall include uninsured/underinsured motorist coverage per N.C. Gen. Stat. § 20-279.21.

Umbrella/Excess Liability. If the underlying liability policy limits are less than those required, Design
Consultant may provide an excess or umbrella policy to meet the required limits of insurance. The excess
or umbrella policy shall extend coverage over the underlying professional liability policy. Any additional
insured under any policy of the underlying insurance will automatically be an additional insured under this
insurance.

Additional Insurance Provisions.

If the Design Consultant maintains higher limits than the minimums shown above, the County requires and
shall be entitled to coverage for the higher limits maintained by the Design Consultant. Any available
insurance proceeds in excess of the specified minimum limits of insurance and coverage shall be available
to the County.

The Design Consultant shall provide the County with certificates of insurance evidencing the above
amounts. Buncombe County and _ General Services Department  shall be named as additional insureds
under the commercial general liability and business automobile liability policy(s). Before commencing
work and for any subsequent renewals, the Design Consultant shall furnish the County with certificates of
insurance on an approved form.

Each insurance policy required above shall state that coverage shall not be canceled, except with written
notice to the County, delivered in accordance with the policy provisions. All insurance shall be procured
from reputable insurers authorized and qualified to do business in North Carolina and in a form acceptable
to the County.

Design Consultant shall require and verify that all subcontractors maintain insurance meeting all the
requirements stated herein, and Design Consultant shall ensure that Buncombe County and General
Services Department  are additional insureds on insurance required from subcontractors.

The Design Consultant shall maintain in force during the performance of this contract and for six (6)
years after final completion of the Project, the Professional Liability insurance coverage referenced
above.

Waiver of Subrogation: Design Consultant hereby grants to County a waiver of any right to subrogation
which any insurer of said Design Consultant may acquire against the County by virtue of payment of any
loss under such insurance. Design Consultant agrees to obtain any endorsement that may be necessary to
affect this waiver of subrogation.

The limits of coverage under each insurance policy maintained by the Design Consultant shall not be
interpreted as limiting the Design Consultant’s liability and obligations under this Agreement.



9.2.

10.1.

10.2.

11.1.

11.2.

Notwithstanding the foregoing, nothing contained in this Article 9, nor this Contract, shall be
deemed to constitute a waiver of the sovereign immunity of the Owner, which immunity is hereby
reserved by the Owner.

10. ARTICLE 10
INDEMNIFICATION

Notwithstanding anything to the contrary contained herein, the Design Consultant shall indemnify
and hold harmless the Owner and their agents and employees from and against all claims, damages,
losses and expenses, including but not limited to attorney’s fees, arising out of or resulting from
(1) the Design Consultant’s negligent performance or failure to perform its obligations under this
Agreement and (2) any claim, damage, loss or expense attributable to bodily injury, sickness,
disease or death, or to injury to or destruction of personal and/or real property including the loss of
use resulting wherefrom and caused by any negligent act or omission of the Design Consultant,
anyone directly or indirectly employed by the Design Consultant or anyone for whose acts the
Design Consultant may be liable. Such obligation shall not be construed to negate, abridge or
otherwise reduce any other right or obligation of indemnity which would otherwise exist as to any
party or person described in this Article.

Except as otherwise set forth in this Agreement, the Design Consultant and the Owner shall not be
liable to each other for any delays in the performance of their respective obligations and
responsibilities under this Agreement which arise from causes beyond their control and without
their fault or negligence, including but not limited to, any of the following events or occurrences:
fire, flood, earthquake, epidemic, atmospheric condition of unusual severity, war, and strikes.
Owner shall not be liable to the Design Consultant for acts or failures to act by the Contractor.

11. ARTICLE 11
DISPUTE RESOLUTION PROCEDURE

To prevent disputes and litigation, it is agreed by the parties that any claim or dispute between the
Owner and the Design Consultant, that any claim, dispute, or other matter in question arising out
of or related to this Agreement shall be subject to voluntary non-binding mediation as a condition
precedent to the institution of legal or equitable proceedings by either party. If the parties are
unable to agree upon a certified mediator to hear their dispute, the President of the Buncombe
County Bar Association shall name a mediator to hear the matter. During the pendency of any
dispute and after a determination thereof, the parties to the dispute shall act in good faith to mitigate
any potential damages including utilization of construction schedule changes and alternate means
of construction. The costs of the process shall be divided equally between the parties to the dispute.

11.1.1. The mediation session shall be private and shall be held in Buncombe County, North
Carolina or in another North Carolina County agreed upon by both parties. Mediation under
this Article 11 shall not be the cause for a delay of the Project which is the focus of the
dispute.

If, as a result of mediation, a voluntary settlement is reached and the parties to the dispute agree
that such settlement shall be reduced to writing, the Mediator shall be deemed appointed and
constituted an arbitrator for the sole purpose of signing the mediated settlement agreement. Such
agreement shall be, and shall have the same force and effect as an arbitration award, and judgment
may be entered upon it in accordance with applicable law in any court of competent jurisdiction.



11.3.

12.1.

12.2.

12.3.

12.4.

12.5.

12.6.

12.7.

13.1.

If the disputed issue cannot be resolved in mediation or either party disagrees with the results of
the mediation, the parties may seek resolution in the General Court of Justice in the County of
Buncombe and the State of North Carolina. If a party fails to comply in strict accordance with the
requirements of this Article, the non-complying party specifically waives all of its rights provided
hereunder, including its rights and remedies under State law.

12. ARTICLE 12
TERMINATION, SUSPENSION OR ABANDONMENT

If either party shall substantially fail to perform in accordance with the terms of this Agreement
through no fault of the other party, the non-breaching party may terminate this Agreement by
delivering seven (7) days’ written notice of termination.

If the project is suspended by the Owner for more than thirty (30) consecutive days, the Design
Consultant shall be compensated for services performed prior to notice of such suspension.

This Agreement may be terminated by the Owner upon not less than seven (7) days’ written notice
to the Design Consultant in the event that the project is permanently abandoned. If the Project is
abandoned by the Owner for more than ninety (90) consecutive days, the Design Consultant may
terminate this Agreement by giving written notice.

If the Owner fails to make payment when due the Design Consultant for services and expenses, the
Design Consultant may, upon seven (7) days’ written notice to the Owner, suspend performance of
services under this Agreement. Unless payment in full is received by the Design Consultant within
seven days of the date of the notice, the suspension shall take effect without further notice. In the
event of a suspension of services, the Design Consultant shall have no liability to the Owner for
delay or damage caused the Owner because of such suspension of services.

In the event of termination not the fault of the Design Consultant, the Design Consultant shall be
compensated for services performed prior to termination, together with Reimbursable Expenses
then due. This shall be the exclusive remedy for termination.

Owner shall have no liability to the Design Consultant for any delay or damage caused the Design
Consultant due to suspension of the work, or due to any other delay, interruption, hindrance, or
interference.

Should the Owner terminate this agreement for any reason under this Article, the Owner will
acquire such drawings, including the ownership and use of all drawings, specifications, documents
and materials relating to the Project prepared by or in the possession of the Design Consultant. The
Design Consultant will turn over to the Owner in a timely manner and in good unaltered condition
all original drawings, specifications, documents, materials, and computer files related to the project.

13. ARTICLE 13
SUCCESSORS/ASSIGNMENT

This Agreement shall inure to the benefit of and be binding on the heirs, successors, assigns,
trustees and personal representatives of the Owner, as well as the permitted assigns and trustees of
the Design Consultant.



13.2.

14.1.

14.2.
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15.5.

15.6.

15.7.

The Design Consultant shall not assign, sublet or transfer its interest in this Agreement without the
written consent of the Owner, except that the Design Consultant may assign accounts receivable to
a commercial bank or financial institution for securing loans, without prior approval of the Owner.

14. ARTICLE 14
OWNERSHIP OF DOCUMENTS/CONFIDENTIAL INFORMATION

The Drawings, Specifications and other documents prepared by the Design Consultant for this
Project are for use solely with respect to this Project, the Owner shall be the owner of these
documents and shall have all common law, statutory and other reserved rights, including the
copyright. The Design Consultant’s Drawings, Specifications or other documents shall not be used
by the Owner or others on other projects, except by agreement in writing by the Design Consultant.

Submission or distribution of documents to meet official regulatory requirements or for similar
purposes in connection with the project is not to be construed as publication in derogation of the
Owner’s reserved rights.

15. ARTICLE 15
ADDITIONAL PROVISIONS

Unless otherwise provided in this Agreement, the Design Consultant shall have no responsibility
for the discovery, presence, handling, removal or disposal of or exposure of persons to hazardous
materials in any form at the Project site, including but not limited to asbestos, asbestos products,
polychlorinated biphenyl (PCB) or other toxic substances.

The Design Consultant shall not discriminate against any employee or applicant for employment
because of age, gender, race, creed, national origin, or disability. The Design Consultant shall take
affirmative action to ensure that applicants are employed and that employees are treated fairly and
legally during employment with regard to their age, sex, race, creed, national origin, or disability.
In the event the Design Consultant is determined by the final order of an appropriate agency or
court to be in violation of any non-discrimination provision of federal, state or local law or this
provision, this Agreement may be canceled, terminated or suspended in whole or in part by Owner,
and the Design Consultant may be declared ineligible for further Owner contracts.

The Design Consultant shall follow all applicable federal, state, and local laws.

The Owner and Design Consultant agree to endeavor to provide written notification and to
negotiate in good faith prior to litigation concerning claims, disputes, and other matters in question
arising out of or relating to this Agreement or the breach thereof.

The payment of any sums by the Owner shall not constitute a waiver of any claims for damages by
the Owner for any breach of the Agreement by the Design Consultant.

This Agreement and its Exhibits and Attachments represent the entire and integrated agreement
between the Owner and the Design Consultant and supersede all prior negotiations, representations
or agreements, either written or oral. This Agreement may be amended only by written instrument
signed by both Owner and Design Consultant.

This Agreement shall be governed by the laws of the State of North Carolina. All actions relating
in any way to this Contract shall be brought in the General Court of Justice in the County of
Buncombe and the State of North Carolina.



15.8.

15.9.

15.10.

15.11.

15.12.

15.13.

If any one or more of the provisions contained in this Agreement, for any reason, are held to be
invalid, illegal, or unenforceable in any respect, such invalidity, illegality or unenforceability shall
not affect any other provisions thereof and this Agreement shall be construed as if such invalid,
illegal or unenforceable provision had never been contained herein.

Except where specifically stated otherwise, all periods of time stated in terms of days shall be
considered periods calculated in calendar days.

The headings or captions within this Agreement shall be deemed set forth in the manner presented
for the purposes of reference only and shall not control or otherwise affect the information set forth
therein or interpretation thereof.

For the purpose of this Agreement unless the context clearly indicates otherwise, the singular
includes the plural, and the plural includes the singular.

This Agreement may be executed in any number of counterparts, each of which shall be deemed
an original, and the counterparts shall constitute one and the same instrument, which shall be
sufficient evidence by any one thereof.

E-VERIFY. As a condition of payment for services rendered under this agreement,
CONTRACTOR shall comply with the requirements of Article 2 of Chapter 64 of the General
Statutes. Further, if CONTRACTOR provides the services to the County utilizing a subcontractor,
CONTRACTOR shall require the subcontractor to comply with the requirements of Article 2 of
Chapter 64 of the General Statutes as well. CONTRACTOR shall verify, by affidavit, compliance
of the terms of this section upon request by the COUNTY.

In witness whereof, each individual executing this agreement acknowledges that he/she/it is authorized to
execute this agreement and further acknowledges the execution of this agreement the day and year first
written above.

This instrument has been preaudited in the manner required by the Local
Government Budget and Fiscal Control Act.

Buncombe County Chief Financial Officer

DESIGN CONSULTANT: OWNER:

MCMILLAN PAZDAN SMITH COUNTY OF BUNCOMBE
By: By:

Title: Title:

Date:

Date:




ATTACHMVENT A

mcmillan | pazdan | smith
ARCHITECTURE

May 2, 2022

Ms. Kristy Coats
Administrative Assistant
Asheville Central Schools
85 Mountain Street
Asheville, NC 28801

Re: Design Services for Asheville High School Theater Renovations
Dear Ms. Coats,

We are pleased to submit our proposal for the renovation of Asheville High School’s Theater in Asheville,
North Carolina. Below you will find our understanding of the project background and the proposed scope
of work.

Part 1: Project Scope of Work

Asheville City Schools (ACS) intend to renovate the existing original theater of the High School. Asheville
High School is listed on the North Carolina State Historic Registry and is not listed on the federal or local
historic registries. The overall goals of the renovation are to improve safety, functionality, and restore the
quality of finishes through celebration of the historic character. This proposal includes structural,
mechanical, electrical, and architectural in the basic scope of services.

The theatre, stage and supporting spaces are approximately 10,000 sf and was constructed in the 1920s.
The scope of basic services includes:

o Architectural/Structural
» Repair/replace existing ceiling over main seating and balcony.
» Repair/replace flooring with water damage in main seating area.
» Replace main seating (balcony original seating to remain)
*  Provide fire retardant stage curtain.
» Provide safe and aesthetically pleasing trip hazard solution at orchestra pit.
» Historical restoration to existing catwalk over seating area. Stage catwalk to

remain.

» Repair interior finishes of theater walls.
» Replace window coverings (windows not in scope)

o Sound
» Replace sound system.

o Lighting, Power
» The theatrical lighting is in good shape (installed in 2016), however, desire

to replace/renovate to Analog controls.

» Replace house lighting
* The house lighting may need to be updated.
* Provide new projector (screen not in scope - to remain)
*  Provide floor outlets in main seating area
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o Mechanical
» Provide new mechanical, fire sprinkler, etc. systems in the non-conditioned
spaces.
o Laser Scanning Services
» Provide 3d scan of existing space for accurate measurement and
representation of existing conditions. Scope is to include seating area,
stage. Scope does not include basement, full stairs, entire catwalk due to
tight spaces and existing equipment/furnishings that would prohibit a
quality scan.
e The scope of additional services includes:
o Theatrical Consulting
= Provide bid documents for the theatrical systems upgrades including: theatrical
lighting instruments and accessories, theatrical lighting dimming and control
upgrades, architectural lighting control upgrades (recommend LED architectural
lighting fixtures), performance draperies and track, performance rigging equipment.
o AV/Sound Systems Consulting
» Establish the desired AV/Sound Systems program
* Review existing conditions
* Prepare bid documents (drawings and specifications)
» Respond to RFls and provide addenda as needed during bidding
»  Provide Construction Administration services including final adjustment and tuning
of the AV/Sound Systems

This proposal assumes the design work will be completed at one time and that construction work will not
exceed 8 months, or 35 weeks. This proposal assumes the delivery method is Construction Manager at Risk
(CMaR).

Proposed Schedule

Below is a draft schedule for design services. We will not proceed into the next phase without written
approval from the Owner. Once a CMAR is selected by the owner, the Architect and Owner may
choose to revisit the schedule and revise for a more accurate timeline.

Phase 1 Duration
Programming & Existing Documentation 2 weeks
Schematic Design 4-6 weeks
CMAR Pricing 4 weeks
Design Development 6-8 weeks
CMAR Pricing 4 weeks
Construction Documents 8-10 weeks
Review/Permitting with AHJ Est 8 weeks
Bidding and Negotiation 4 weeks
Construction Administration NTE 35 weeks
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Part 2: Scope of Basic Services
The following disciplines are included in the basic scope of service.

Architectural

e Provide design for entire building in accordance with local zoning and North Carolina building code
requirements. This will produce a code data sheet and life safety plan.
Provide full architectural design resulting including floor plans, building sections, interior elevations,
reflected ceiling plans, schedules, and details and enlarged sections as needed.
Provide specifications/project manual.
Provide Interior design finish and selections. An interior materials board will be presented to the
Owner for approval during the Design Development phase.
Coordinate with all subconsultants, including owner consultants as noted in Part 4 of this proposal.
Submit documents at DD and CD phase to NC DPI School Planning.
Submit permit documents for AHJ.

Structural
e Conduct field verification of structural system to determine available ceiling loads.
e Provide design for modification to structural roof framing if required by new ceiling design.
e Develop details as needed.

M/E/P Fire Protection

HVAC
e Provide design for all Heating, Ventilating, and Air-Conditioning systems in the back of house
portion.
Plumbing
¢ Notincluded.
Electrical
e Power: Provide power for seating for student laptop use optimization. Provide power and raceway
for sound system in coordination with Sound System consultant.
e Provide minor modifications to existing Linux theatrical lighting in coordination with Theatrical
System Consultant.
e Utility Coordination: Provide design for building’'s power systems and coordinate service with the
electrical utility.
e Lighting: Provide new LED recessed house lighting. Provide emergency lighting to be backed up
with battery inverters. No new generator is assumed in scope.
e Fire Alarm: Update/replace fire alarm systems as required to accommodate modification.
e MPE engineers will conduct up to 10 site visits.
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Part 3: Scope of Services by Phase

Programming

We will conduct a series of back-to-back programming meetings with all stakeholders including,
Asheville City Schools Facilities & Maintenance, Asheville City Schools IT, Asheville High School
Principal and key leadership staff to revisit and confirm consensus on overall project goals, priorities
and program requirements.

Schematic Design

Design

Upon approval of the Programming MPS will prepare initial plan studies. At the end of Schematic
Design, MPS will present design sketches for floor plans, ceiling plans, and interior look and feel
imagery to the Owner for review and approval.

These concept sketches will provide the Owner with the opportunity to verify that the Architect has
correctly interpreted the Owner's desired vision for the Project and the functional relationships
between various components as well as compliance with local planning regulations.

Coordinate structural, mechanical, electrical drawings to schematic level plans or narratives as
necessary.

Submit 100% Schematic Design to Owner. Share documents with CMAR for cost review.

Conduct a page turn with CMAR to ensure systems and scopes are clearly communicated for SD
estimate. Once cost estimate is provided by 3 party and CMAR, OAC to meet and review to
evaluate next steps. Next steps would include minor Value Engineering or Notice to Proceed to DD.
Major VE is excluded from this proposal.

Development

Upon approval of the Schematic Design drawings by the Owner, MPS will initiate the Design
Development Phase. During this Phase, MPS will further develop the design of the Project.

MPS will develop and begin coordination with consultants for floor plans, ceiling plans, interior
elevations and coordination of systems with consulting team including complimentary drawings by
sub-consultants under contract to MPS and Owner.

MPS will hold coordination meetings with the consultants to coordinate the work during this phase.
A set of drawings and outline specifications will be provided to the owner and Construction
Manager digitally for cost estimating purposes.

MPS will meet with the Owner and CMAR once a comprehensive DD cost estimate is provided to
review any necessary scope or program revisions based on budget vs anticipated cost. Any value-
engineering work at the Design Development phase is considered additional services.

Construction Documents

Upon approval of the Design Development drawings by Owner, MPS will complete the Project
drawings and specifications for permit review and construction.

Drawings to include but are not limited to: cover sheet and general information sheets, code data
and life safety plans, floor & ceiling plans, building sections, interior details, and schedules as well as
complimentary plans, sections, details, schedules, and diagrams from all consultants under this
scope of work.

A specific list of deliverables can be made available upon request.

A completed Project Manual including all relevant material specifications will be provided as part of
the completed Construction Documents.
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Reviews by Authority Having Jurisdiction (AHJ)

The City of Asheville is the primary AHJ for building permit. MPS will prepare digital documents for
the CMAR to submit for a permit. Please note also that MPS does not guarantee that the proposed
development will be granted any variances, rezonings, or certificates of appropriateness from the
AHJ.

MPS will submit to North Carolina Department of Public Instruction School Planning electronically at
SD, DD, and CD phase. The typical review time is 4-6 weeks, however, this can not be guaranteed
by MPS.

It is assumed this project is not funded with federal funds, and thus not subjected to a formal review
with the National Park Services or state of North Carolina. MPS intends to honor the historic
character of the building as desired by ACS, however, it is assumed this project will not be subject
to a formal review process.

Bidding and Negotiation —

MPS will distribute plans and specification in electronic format to Construction Manager as directed
by the Owner for a GMP as part of the CMAR process.

MPS will respond to RFIs submitted by the general contractors during this selection and award
process.

The base fee does not include involvement in a full open bid process which would require the
preparation of documents such as Invitation to Bidders, Schedule of Values, and Bid Evaluations, as
well as compilation of bidding documents.

Construction Administration

Weekly Site Visits. The base scope of work shall include up to thirty-five (35) site visits by one
architect, including project kick off and punch list.

Review and respond to requests for information (RFI) from General Contractor

Review and approve submittals and shop drawings. Basic scope of services is no more than 2
reviews per submitted item.

Monthly OAC meetings. The base scope of work shall include up to eight (8) monthly meetings by
one architect, PME engineer, and structural engineer. These meetings may be virtual or occur the
same day as a field verification visit.

Review and approve monthly Pay Applications

Record Drawings

Closeout

Conduct a 1 year post occupancy walk through
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Summary of Anticipated Milestone Meetings

Meeting Attendees Quantity
Programming, back-to-back meetings Architect, PME Engineer, Theatre 1
Cosultant, AV Consultant
Schematic Design OAC Page Turn Review Architect, Engineers, CM 1
Schematic Design Cost Review / Notice to Proceed | Architect, CM 1
50% Design Development Owner Review Architect (may be via bluebeam session) 1
Interior Finishes Review (may include FFE Vendor) Architect 2
Design Development OAC Page Turn Review/ NTP | Architect, Engineers, CM 1
AHJ Project Introduction/Code Review Architect 1
Presentation to School Leadership (optional) Architect 1
50% Construction Document Owner Review Architect (may be via bluebeam session) 1
Construction Documents Owner Review Architect (may be via bluebeam session) 1
PreBid Meeting CMAR, Architect 1
Bid Opening (CMAR led) CMAR, Architect 1
PreConstruction Meeting Architect 1
Weekly CA Site Visit Architect, Engineers* 33
Monthly OAC Site Visit Architect, Engineers* 8
Punch List Architect 1
1 Year Post Occupancy Walkthrough Architect 1

*Refer to scope of services for engineer site visit amount.

Part 4: Additional Services

Additional Services will be provided on a time and expense basis per our 2022 rate schedule. We

will not proceed with any additional services without approval.

Exclusions

The items listed below are not included in our Scope of Services but may be provided for an

additional pre-negotiated lump sum fee. Items not included in our Scope of Services:

e Survey

e Geotechnical

e Hazardous Materials

e Commissioning

e Interior Daylight Analysis

e Acoustical Consulting

e Special Inspections

e Construction Materials Testing
e Building Envelope Consulting
e Energy Modeling

e LEED or other Green Building Certification(s)

e Value Engineering

e  Furniture specifications and bid documents
e Permit Fees for all local authorities having jurisdiction
e Any other items not specifically mentioned in the Scope of Services
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Part 5: Owner Responsibilities
The following services are to be contracted directly by the Owner with each contractor.

Existing Conditions + Investigation
e Limited Asbestos Survey. Limited Lead Based Paint Survey. A third party under contract directly
with the Owner will provide asbestos, lead testing, and/or other hazardous materials or that require
abatement for project. It shall be the responsibility of the Owner to hire a professional and licensed
(if required) contractor to abate and/or remove the offending material.

Other Owner Requirements

e Special Inspections. If Special Inspections are required for this project, please be aware that code
requires that those services are an expense which must be paid for by the Owner. No special
Inspection services are included in the basic services other than identifying which inspections will be
required and any paperwork which must be submitted to the permitting agency.

e Construction Manager at Risk. MPS is entering this agreement with the understanding that it is the
intention of the owner to hire a Construction Manager and contract.

e HVAC Commissioning. Should the owner desire commissioning, a third party under contract directly
with the Owner will provide the service.

Owner Allowances and Contingencies
e The owner will carry a design contingency of no less than $50,000.00 for the purposes of any
unforeseen additional services related to owner revisions, value-engineering, or unforeseen
conditions that require additional design.
e The owner will carry a "cost of work design allowance” of no less than $80,000.00. This will cover
the agreed upon request for additional payment should the cost of construction exceed the
budgeted amount of three million two hundred thousand dollars.

Part6: Cost of the Work

This proposal is based on a construction budget of three million, two-hundred thousand dollars
($3,200,000.00).

Part 7: Compensation

We propose a ten percent (10%) fee for the scope of services. If the Construction Cost exceeds the budget
amount by more than two and a half percent (2.5%) due solely because of changes requested by the Owner
which increase the scope of the project, a request for additional payment will be made to the owner a sum
equal to ten (10%) of the Excess Amount of Construction Cost

We anticipate the range of Basic Scope of Services fees to be divided into phases as follows:

Basic Scope of Services % of Fee| Basic Scope Fee | Additional Service Fee
(Theatre and AV Consultant)
Schematic Design 20% $64,000.00 $8,700.00
Design Development 20% $64,000.00 $8,700.00
Construction Documents 30% $96,000.00 $13,000.00
Permit & Pricing 5% $16,000.00 $2,170.00
Construction Administration & Closeout 25% $80,000.00 $10,900.00
Total 100% $320,000.00 $43,470.00

47 rankin avenue, suite 141, asheville, nc 28801

0. 828.398.5016

mcmillanpazdansmith.com




Reimbursable Expenses
Reimbursable expenses are assumed to be included in the base fee. All documents are assumed to
be sent digitally and not printed.

Payment Terms

Invoices will be sent monthly for the percentage amount of the work completed. Terms: net 15
days. A service charge of 1.5% per month will be added to all unpaid invoices, 45 days past date of
invoice.

Reimbursable Expenses
It is assumed all documents will be shared digitally and not printed. The fee above includes in house
printing and travel reimbursement.

Payment Terms

Invoices will be sent monthly for the percentage amount of the work completed. Terms: net 15
days. A service charge of 1.5% per month will be added to all unpaid invoices, 45 days past date of
invoice.

Part 8: Acceptance

If this proposal is acceptable to you, please sign the enclosed copy and return it to us for our files. Based on
the owner preferred schedule, a signed proposal is considered a notice to proceed. We will then work with
you to execute an AlA Contract. Thank you again for the opportunity to work with you.

Sincerely,

7&@ // Ehrdn,

Lindsey Rhoden, AlA
Senior Associate

cc: File
Thad Rhoden, AIA

Accepted this day of , 2022

Ms. Kristy Coats
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